A Case Study in Public Policy Making:
The Patient Protection & Affordable Care Act (a.k.a., “Obamacare”)
Background --  the Clinton administration:

In 1992, Bill Clinton campaigned for president on a platform promising universal health care.  Having the luxury of unified government (defined as a period when the president’s political party holds not only the White House, but also the majority of the seats in BOTH houses of Congress) during his first term, Clinton hoped he would be able to get a health care reform bill passed.  In an unprecedented move, he put the First Lady, his wife Hillary, in charge of a task force whose job it was to research the issue and make recommendations to Congress regarding what details should be included in such a bill.
The Clintons decided to propose a plan (called the Health Security Act) which would mandate all employers provide health insurance to their employees in tightly regulated health maintenance organizations (HMOs).  Their complex proposal ran over 1000 pages and opposition to it came from both left and right.  Many liberals who preferred a single-payer, government-run system like those which exist in places like Canada and the UK thought the proposed reform package did not go far enough (BTW, this is the type of plan many progressives like Bernie Sanders want to implement).  For their part, many conservatives complained the Clintons were big-government, tax-and-spend liberals who were trying to create an expensive new entitlement program by taking control of 1/7 of the U.S. economy.

Particularly opposed to Clinton’s plan was the health insurance industry (a very powerful interest group in this country), which feared the government would cut deeply into their profits by over-regulating the activities of HMOs.  The industry launched a preemptive strike against Clinton’s proposals by pouring tens of millions of dollars into negative television ads, which in an innovative move, were run in markets all over the country even before any legislative fight had really commenced.  This “air war” successfully moved the needle of public opinion against Clinton’s ideas and doomed the bill before Congress had even gotten around to debating or voting on it.
In pursuing health care reform, the Clintons were overly ambitious, outmatched by their political opponents and, as it would turn out, about a decade and a half ahead of their time.   The Health Security Act was so unpopular it never even made it to a vote on the floor of either house despite the fact the Democrats controlled the majority of the seats in both.  In the midterm elections in November 1994, in a stunning rebuke, voters punished Clinton for over-reaching and gave control of both houses of Congress to the Republicans for the first time in 40 years.  As a result of this onset of divided government (defined as a period when the president’s party does not control either house of Congress), Clinton would have to pursue much more limited legislative goals for the remaining six years of his presidency.

“Obamacare”:

Fast forward to 2008, when Barack Obama also campaigned for president by advocating for (among other things) health care reform.  With the George W. Bush-era “Great Recession” deepening and health care costs spiraling out of control, Obama advocated for a plan which would curtail the costs of health care while at the same time helping to provide coverage for the tens of millions of Americans who currently couldn’t afford it.  Like Bill Clinton, Obama would come to office with unified government as the Democrats once again (largely as a result of a major economic downturn striking in the last year of the George W. Bush presidency) controlled not only the White House, but both houses of Congress.  Obama also enjoyed an advantage which Clinton never did, in that early in his first term, the Democrats also came to briefly control a somewhat rare filibuster-proof 60-seat majority in the Senate.

After approving measures to try and turn the tide of the Great Recession, Obama made health care reform the highest legislative priority of his first term.  Not wanting to alienate red-state Democrats in the Senate, Obama chose not to pursue the single-payer system long favored by progressives, and instead threw his support behind a plan favored by moderates in the Senate, the centerpiece of which was an individual mandate.  Called the Patient Protection & Affordable Care Act, the bill would require each American not covered by an employer-provided health care plan to purchase some form of individual health insurance by 2014 or be assessed a financial penalty by the federal government for failing to do so.
This individual mandate was originally an idea favored by conservatives who tend to champion the idea individuals should take personal responsibility for taking care of themselves as opposed to expecting to receive handouts from the government.  It was a principle which was already part of a state-level health care plan implemented in Massachusetts during the governorship of Republican Mitt Romney.  Despite this obvious concession to more conservative-minded members of Congress, the Affordable Care Act would be passed in March, 2010 without receiving a single Republican vote in either the House or the Senate.  Republicans derisively labeled the new plan “Obamacare” and campaigned against it during the 2010 midterm elections.
History would repeat itself somewhat in these midterms, as the Democrats would take a beating and lose unified control of the government, just as they had in 1994 after Clinton had tried to reform the health care system.  Republicans recaptured control of the House of Representatives and cut deeply into the Democratic majority in the Senate.  As a result of these gains made by the Republicans, unified government under the Democrats gave way to a condition known as partially-divided government.  Partially-divided government exists when the president’s party controls only one house of Congress (in this case, the Democrats maintained their majority in only the Senate while the Republicans took control of the gavel in the House of Representatives).  For his part, Senate Minority Leader Mitch McConnell (R-KY) boldly announced during the midterm campaign the Republicans number one priority for the coming two years would be to ensure President Obama would be a one-term president.

Answering McConnell’s call, Republicans lined up to participate in the 2012 primaries hoping to earn the right to be THE Republican on the ballot who would have the chance to unseat Obama.  Each and every Republican candidate from Newt Gingrich, to Rick Santorum, to Ron Paul promised if elected, they would repeal “Obamacare.”  Somewhat ironically, not wanting to leave any room for a conservative attack on his right, the eventual Republican nominee Mitt Romney joined this chorus despite the fact the Affordable Care Act was originally modeled on Romney’s state-level plan in Massachusetts.  Romney attempted to finesse this apparent contradiction by making a strict constructionist/10th Amendment argument which held Congress has no specific authorization in the Constitution to require people to buy health insurance, but individual states, on the other hand, could exercise this as a power “reserved to the states” if they so desire.
NFIB v. Sebelius (2012) and the Election of 2012:
In the meantime, and somewhat predictably, the fight over the Affordable Care Act now moved into the courts.  It has become a standard practice in modern American politics for the interest groups which support the side which loses a significant legislative fight to file suit and try to get the law they oppose deemed unconstitutional.  Suits against the ACA were filed in courts all over the country with some federal judges upholding the new law while others ordered it be struck down.  It quickly became obvious this fight was headed to the Supreme Court and its five-man, Republican-appointed, conservative majority (Roberts, Scalia, Thomas, Alito and Kennedy).
While several aspects of the new law were challenged, the central issue was whether the “Commerce Power” given to Congress in Article I of the Constitution gave it the authority to mandate that reluctant citizens engage in a particular form of commerce against their will (in this case, purchasing health insurance).  For more than two centuries politicians and legal scholars have argued about the extent of the so-called “implied” powers of Congress.  Strict constructionists (originally led by Thomas Jefferson) have always argued for a more limited role for the federal government with Congress sticking closely to the powers specifically enumerated for them in the Constitution.  In modern times, those who adhere to Jefferson’s philosophy are often called “10th Amendment” conservatives and they prefer powers not clearly granted to the national government by the Constitution be left up to the states.  As mentioned previously, this was exactly the argument made by Romney in favor of his state-level plan in Massachusetts while opposing Obama’s very similar plan for the entire nation.
Liberal constructionists (originally led Alexander Hamilton) have always countered that national problems deserve national solutions and the Necessary & Proper Clause (or “Elastic” Clause) of the Constitution implies Congress can stretch their enumerated powers to meet the ever-more complex needs of an evolving nation.  For proponents of this philosophy, the Commerce Power has always been viewed as a broad mandate to use implied powers to regulate the economy.  When this fight was brought before the Supreme Court for the first time in the case of McCulloch v. Maryland (1819), John Marshall upheld the creation by Congress of a national bank despite the fact the Constitution does not specifically grant Congress the power to create one.  This decision laid down a powerful precedent implied powers do exist and Congress can, in fact, do more than just what the Constitution specifically states.
In the spring of 2012, this strict v. liberal constructionist drama would be repeated in the case of NFIB (National Federation of Independent Businesses) v. Sebelius (2012).  In most cases, the Supreme Court allows only one hour of oral argument (30 minutes per side).  Indicating both the complexity and the importance of this case, Chief Justice John Roberts ordered six hours of oral argument to be conducted over three days.  Perhaps never in an election year has there been a more significant case.  On trial was the signature, albeit controversial, legislative achievement of a first term president running for reelection against an opponent (Romney) who had vowed to repeal it on his first day in office.
In late-June 2012, in a surprising 5-4 decision, the Supreme Court upheld the vast majority of the Affordable Care Act including the controversial individual mandate.  The unexpected swing vote in favor of the law was Chief Justice John Roberts who agreed with the other four conservatives (Scalia, Thomas, Alito and Kennedy) the commerce power was NOT broad enough to justify the creation of an individual mandate, but in a surprise twist, Roberts ruled the penalty imposed for not purchasing health insurance could be viewed as a legitimate exercise by Congress of its power to tax.  In their concurring opinion, the four liberals (Ginsburg, Breyer, Sotomayor and Kagan) wrote they agreed with Roberts the individual mandate should be upheld, and they would have allowed it not just as a tax, but also as a legitimate use by Congress of its commerce power.

A few months after this victory in the Supreme Court, President Obama would of course score an even bigger personal victory when he would soundly defeat his Republican rival Mitt Romney in the 2012 presidential election to win another four years in the White House.  However, the balance of power would remain the same in Congress with Republicans controlling the House of Representatives and Democrats retaining the majority in the Senate.
Healthcare.gov and Burwell v. Hobby Lobby (2014)
Having survived the main court challenge brought against it, most of the provisions of the Affordable Care Act, including the controversial individual mandate went into effect in 2014.  In late 2013, the Department of Health and Human Services under cabinet Secretary Kathleen Sebelius launched a website (healthcare.gov) that would allow the uninsured to connect with health insurance companies offering affordable plans under the ACA.  By all accounts, the launching of the website was a complete and utter disaster.  People had trouble logging onto and navigating the site and it apparently was not designed to handle the necessary volume of traffic.

While these embarrassing technical glitches were eventually worked out, in a separate controversy, the ACA included new minimum standards of coverage all health plans would be required to meet by 2014.  Since many health insurers had previously been offering low-cost plans which did not meet the new minimum standards, millions of individuals who thought they were adequately insured got notices their plans would be discontinued and they would have to buy new (and more expensive) ones.  This eventuality flew directly in the face of repeated promises made by supporters of the program (including Obama) during the original legislative fight that even if the ACA passed, anyone who liked their current insurance plan would be allowed to keep it.
In 2014, as Obamacare was finally going into effect, it was required to make another trip to the Supreme Court when the owners of several private businesses (most notably the craft store chain known as Hobby Lobby) sued the federal government claiming the ACA violated their religious liberty because it required them to provide health insurance plans to their employees which included certain types of contraceptive care (like the “Plan B” morning-after pill) which the company owners claimed were morally offensive to their conservative religious views.
While the Obama administration had already agreed to grant exemptions from this provision to religious organizations like the Catholic Church (which is also a major employer), it refused to do so for privately-owned, secular, for-profit businesses.  The Supreme Court handed down its decision in Burwell v. Hobby Lobby in June 2014 (by this time Obama had appointed Sylvia Burwell to replace Kathleen Sebelius who had resigned as the Secretary of Health and Human Services – thus Burwell was named in the suit).  In this decision, the 5-man conservative majority (Roberts, Scalia, Thomas, Alito and Kennedy) stuck together and ruled closely-held, for-profit corporations are not required to abide by the contraceptive care requirements adopted by the Department of Health and Human Services under the ACA.  Instead these employers can opt out of providing this coverage (just as religious organizations can) and their female employees can access it through a special program provided by the federal government.
2014 Midterm Elections and King v. Burwell (2015):

Despite the Supreme Court’s decision in the NFIB case and the relative ease with which Obama was reelected in November 2012, Obamacare remained a little understood and somewhat unpopular program heading into the 2014 midterm elections.  Republican members of Congress continued to attack the ACA knowing many people still had no idea exactly what the law does and just the mention of it congers images of expensive, intrusive government which make conservatives cringe.  In the midterms, Republicans watched joyously as voters vigorously scratched the “six-year itch” (the name given to the historical tendency of a two-term president’s party to take big losses in the midterm Congressional elections held six-years after he was first elected -- see also:  George W. Bush and the 2006 midterms).  The GOP rode a wave of voter discontent regarding the sluggish economic recovery and concerns about big-government programs like Obamacare to victory in recapturing control of the Senate and building an even stronger majority in the House of Representatives – in short, the midterms signaled the return of fully-divided government (when the president’s party controls neither house of Congress) for the last two years of the Obama presidency.  

A few days after the midterm Congressional elections the Supreme Court announced it would entertain yet another constitutional challenge to the ACA.  The basis of this suit was the language of the legislation which reads, people who are not insured by their employers and who cannot afford to pay for insurance in the normal marketplace will be able to shop for reduced-price health insurance plans in “exchanges established by the state.”

Recall one of the main goals of Obamacare was to bring insurance to the tens of millions of uninsured people in the United States by offering taxpayer-subsidized coverage to the poor.  In a nod to conservatives and their strict constructionist view of our system of federalism, the law was written in such a way as to allow for each state to set up and operate its own marketplace (or “exchange”) from which its lower-income residents could purchase insurance plans (offered by privately run health insurance providers at reduced prices subsidized by the federal government).

In practice, and perhaps predictably, 36 states (mostly those with Republican-controlled state legislatures) simply refused to set up exchanges.  In response, the federal government stepped in and set up its own exchange (accessible from the aforementioned healthcare.gov website).  This federally-run exchange provided an opportunity for lower-income people in those states which refused to set up state-run exchanges an opportunity to access the reduced-price taxpayer-subsidized insurance plans. 
In the spring of 2015, in the case of King v. Burwell, it was argued by opponents of the ACA since the text of the law suggests exchanges should be established and run by the states, the federal government exceeded its authority under the legislation by establishing the federally-run exchange.  In response, the feds argued it was clear the spirit of the law was to bring subsidized health insurance to the millions of mostly poor, uninsured Americans and the federally-run exchange simply fulfills this legislative intent.  If the Supreme Court were to strike down the federally-run exchange and declare it unconstitutional, millions of lower-income people would lose their subsidized coverage and fall back into the ranks of the uninsured.  This would leave a situation where the only poor people who would have access to subsidized insurance plans would be those who live in the dozen or so states (mostly “blue states” like California) which actually run their own exchanges.
In June 2015, in a 6-3 decision, the Supreme Court once again handed the Obama administration a major victory by upholding the constitutionality of the federally-run health care exchange.  Chief Justice Roberts once again sided with the four liberal justices (Ginsburg, Breyer, Sotomayor and Kagan) and this time he was joined by the always unpredictable Anthony Kennedy.  While some predicted this would be the last major court challenge to Obamacare, few believed this would be the end of the fight over this program.
A repeal attempt, the Death of Scalia and the Election of 2016
As 2016 began, fully 17 Republicans (including of course the infamous Donald J. Trump) were lined up to try to become the GOP nominee for president on the November ballot.  
As they are usually the most likely to show up and vote in primary elections, presidential hopefuls often tailor their primary campaign platforms to the views of the most-ideological voters in their party.  This being the case, all the Republicans seeking the 2016 nomination predictably took the conservative stance of advocating for dismantling Obamacare.  On the Democratic side, while Hillary Clinton argued in favor of continuing and improving the Obamacare program, her main challenger, the feisty Socialist-turned-Democrat Bernie Sanders, took the more liberal position of continuing to lead the charge for a European-style, government-run, single-payer system.

In the meantime, at the beginning of the year, the Republicans in Congress flexed their muscles and after more than 60 previous attempts, they finally passed a bill through both houses which would have repealed the Affordable Care Act once and for all.  On January 8, 2016 Obama vetoed this attempt to undo his signature legislative accomplishment and the Republicans did not have anywhere near the 2/3 majority needed in each house to override this veto.  (Fun Fact:  Obama nearly pitched a shut out during his two terms as president and in eight years only one of his vetoes was ever overridden by Congress). 

Shortly thereafter, in late February, originalist-conservative Associate Justice of the Supreme Court Antonin Scalia unexpectedly died at the age of 79 during a hunting expedition in Texas.  His death left the Supreme Court more or less split ideologically between 4 justices who leaned conservative (Roberts, Kennedy, Thomas, Alito) and 4 who leaned liberal (Ginsburg, Breyer, Sotomayor, Kagan).  Immediately after Scalia’s death, Senate Majority Leader Mitch McConnell (R-KY) announced since it was an election year, the Republican Senate would not entertain any attempt by President Obama to fill this vacancy on the Supreme Court.  This was an unprecedented and blatantly political move as McConnell’s intention was to leave this privilege to the next president (who he hoped – and as it turned out accurately predicted -- would be a Republican).  As a result, Obama’s nomination of the moderate-liberal Chief Judge of the D.C. Appeals Court, Merrick Garland, got neither a hearing in the Senate Judiciary Committee nor a confirmation vote on the floor of the Senate.
The controversial health care law remained on the political agenda during the 2016 general election campaign between Donald Trump and Hillary Clinton.  Perhaps predictably, Clinton included a pro-Obamacare (“mend it, don’t end it”) plank in her platform, but with self-identified conservative voters still dead set against the ACA, Trump and the Republicans maintained an anti-Obamacare stance.  It’s unclear whether this was a major factor in his victory, but despite losing the nationwide popular vote by nearly 3,000,000 votes, Trump of course won the popular vote in enough states to secure a majority of the votes in the Electoral College.   
Gorsuch, another failed repeal attempt, the end of the individual mandate, Kavanaugh, and the 2018 midterms:
When President Trump was inaugurated in January 2017 it signaled the return of unified Republican government (control of the White House and both houses of Congress) for the first time since the election of 2006.  While the GOP came to power with a number of specific priorities, repealing Obamacare once and for all was certainly one of them.  Prior to getting around to that, Trump shortly after taking office nominated conservative and originalist Neil Gorsuch to fill the vacancy left on the Supreme Court by the 2016 death of Antonin Scalia.
This time, Mitch McConnell, who had successfully stonewalled Obama’s nomination of Merrick Garland in 2016, championed Gorsuch and even triggered a rule change in the Senate forbidding any Democrat-led filibuster of Trump’s nomination.  As Scalia had been one of the consistent conservative anti-Obamacare votes on the Court, his replacement by the like-minded Gorsuch (after a record 400+ days) did not figure to change the constitutional prospects of the Affordable Care Act.
In the spring and summer of 2017 the Republicans in Congress attempted to “repeal and replace” Obamacare but they could not agree on a specific plan with which to do so.  While in May 2017 the Republicans in the House of Representatives were able to pass a repeal bill called the American Health Care Act (nicknamed “Trumpcare”), in July it failed in the Senate 51-49 when three Republican Senators (Susan Collins of Maine, Lisa Murkowski of Alaska and John McCain of Arizona) dramatically voted with all the Democrats and Independents in the Senate against a revised version of it.
Not discouraged by their failure to repeal the entire law, Republicans in the Congress turned next to trying to dismantle Obamacare piece by piece.  In December 2017 they successfully passed a law called the Tax Cuts and Jobs Act to overhaul the nation’s tax system.  Included in this so-called Trump Tax Cut was a provision which in 2019 ended the Obamacare individual mandate penalty.  So the individual mandate which was originally a conservative idea coopted by the Democrats and included in the Affordable Care Act, and which survived a legal challenge in front of a conservative majority on the Supreme Court, was finally put to rest with a tax-cut bill passed by a unified Republican government.
In July 2018, Anthony Kennedy, the senior Associate Justice on the Supreme Court who had served since the Reagan administration in the 1980s, somewhat surprisingly retired.  As noted above, the mercurial Kennedy had a mixed voting record on Obamacare issues, voting as part of the conservative bloc against the ACA in NFIB v. Sebelius (2012) and Burwell v. Hobby Lobby (2014), but with the liberals and Chief Justice John Roberts in favor of it in King v. Burwell (2015).  If Roberts continues to be a pro-Obamacare vote, President Trump’s replacement of Kennedy by the conservative Brett Kavanaugh should not have any significant impact on the ACA when it is again challenged in the Supreme Court (which it almost certainly will be!).  In the meantime, despite the above-mentioned changes President Trump has made to the Supreme Court and the death of the individual mandate, the vast majority of the Affordable Care Act has survived from its original passage back in 2010 to the present day.
Interestingly, in exit polling from the 2018 Midterm Elections, more voters (41%) indicated “Health Care” as the issue they most cared about when going to cast their ballot than any other – second was “Immigration” (23%) and third was the “Economy” (21%).  While it’s not clear that every voter who indicated Health Care as their main concern was pro-Obamacare, it is clear the Democrats had a much better day on November 6, 2018 than did the Republicans.  Democrats, of course, were able to recapture the majority of the seats in the House of Representatives, signaling the return of partially-divided government to Washington, D.C., and more or less guaranteeing no significant legislative change will be made to the ACA by Congress during President Trump’s first term.
As the short and turbulent history of the Affordable Care Act indicates, the decades long battle over the proper configuration of the health care system in this country, and especially the argument over the proper role (if any) the national government should play in helping the poor access health insurance is likely far from over.
Postscript:

This case study illustrates several important concepts including:

1) The more than 200-year old fight between strict and liberal constructionists
over the so-called implied powers of Congress is intense and ongoing.  Which

powers should the federal government be allowed to exercise and which

should be reserved to the states?  In our complicated system of federalism,

this is a question which may never have a definitive answer.

2)  Interest groups like the health care industry, the National Federation of

Independent Businesses (NFIB) will do whatever they can to try and kill
legislation they don’t like, whether it be lobby members of Congress, appeal
directly to public opinion, and/or file suit in federal court.
2) Over the past 50 years, the Supreme Court has positioned itself as a major

player in almost every political fight.  And with a current Court that is so

closely divided along ideological lines, no case is ever a slam dunk.

4)  In modern times, electoral politics loom large over virtually everything the


government does.  In politics, PERCEPTION IS REALITY.  From a political 


point of view, it doesn't make any difference if Obamacare is good policy or


not.  If 
Republicans can continue to convince people it's dangerous and


wrong, they can use that to help them win more elections (as they did in


2010, 2014 and 2016).  If Democrats, on the other hand, can create the


opposite perception, it could help them win back control of the Senate (as



they did the House in 2018) and/or win the quadrennial race for the White


House in 2020 as they did in 2008 and 2012.
